
STATE OF NEW YORK
STATE TAX COMMISSION

In t he  Ma t te r  o f  t he  Pe t i t i on

.  o r
AFFIDAVIT OF MAILING

EMPIRE FREEZERS OF SYRACUSE, rNC.

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Corrroration Franchise
Taxes under  Ar t ic le(cd ge of  the
Tax Law for the >{fiexx{ei:<*qcRexio$d*)< Fiscdl
Years Errd inq October  31.  1973 and 1974.

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

lshe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 3rd day of May ,  1978, the served the wiEhin

Not ice  o f  Dec is ion  by  (cer t i f ied)  ma i l  upon Enp i re  Freezers  o f

Syracuse, Inc. >(reqcsxxEaetxg1g6) the petitioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as rol lows: #l t i?otreezers 
of syracuse' rnc'

Farrel l  Road
Syracuse, New York L32O2

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  Ehe Sta te  o f  New York .

That deponent further says that the said addressee is the Sgr8Ct€{Dt**ii^tg<

:cDfxeg, pet i t ioner herein and that the address set forth on said l t raPper is the

last known address of the >(:repexcoO*ixocqfx$€) petitioner.

Sworn

3rd

t o

d a y

be fo re  me  th i s

of  May ,  19 78

( 217  6 )
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STATE OF NEW YORK
STATE TAX COMMISSION

In the l la t ter  of  the Pet . i t ion

o f

EIVIPIRE FREEZERS OF SYRACUSE, INC.

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Corporation Franchise
Taxes under Art icleDeft< 9A

AFFIDAVIT OF MAILING

of the
Tax Law for the Y6Ets{49x6l<>gilfEAitq6}Fiscal,
Years f t rd ing October  31,  1973 and 1974.

Sta te  o f  New York
County of Albany

John Huhn

1phe is  an employee of  the Department

age ,  and  tha t  on  the  3 rd  day  o f

Not ice of  Decis ion

by  enc los ing  a

a s  f o l l o w s :

,  be ing  du l y  sworn ,  deposes  and  says  tha t

o f  Taxa t i on  and  F inance ,  ove r  18  yea rs  o f

I4ay ,  L978,  l * re served rhe wi th in

by  ( ce r t i f i ed )  ma i l  upon  Dona ld  Aqu i l i o ,  Esq ' ,

( r ep resen ta t i ve  o f )  t he  pe t i t i one r  i n  t he  w i th in  p roceed ing ,

t rue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed
Donald Aqui l io ,  Esq. ,
One Lincoln Center,
Syracuse, New York 13202-

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  un i t ed  S ta tes  Pos ta t  Se rv i ce  w i t h in  t he  s ta te  o f  New yo rk .

Tha t  deponen t  f u r t he r  says  t ha t  t he  sa id  add ressee  i s  t he  ( rep resen ta t i ve

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn

3rd

before  me th is

of l{ay

t.o

d a y

rA -3  (2 / t6 )

,  L97A



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N . K O E R N E R  '

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

!{ry 3, 1978

hpire Freezsrs of Sfrrreuee, Inc.
Box 770
Frrrell Rord
Slrncura, Sew York 1.3202

Gentlsncn g

Please take not ice^of the .DECISION.
o t  the  ) ta te  I  ax  uommlssron  enc loseo nerewl ln .

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(1)* 10gO .the .Tax 

Law, any
proceeding in court to revier,i--an 5dv-eise decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 nrontlc
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

D[rector

Peti t ionerts Representat ive

Taxing Bureau's Representat ive

Sincerely,

TA-r . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ions :

o f

EllPrRE FREEZERS OF SYRACUSE, INC- :

for  Redeterminat ion of  a  Def ic iency or  :
for Refund of Corporation Franchise Tax
under Art icle 9-A of the Tax Law for :
the F iscal  Years Ending October  31,  L973
and  1974 .

Pe t i t i one r ,  Emp i re  F reeze rs  o f  Sy racuse ,  I nc - ,  Box  770 '

Farre l l  Road,  Syracuse,  New York I3201,  f i led pet i t ions for

redeterminat ion of  a  def ic iency or  re fund of  corporat ion f ranchise

tax under Art icle 9-A of the Tax Law for the f iscal years ending

Oc tobe r  31 ,  1973  and  1974  (F i l e  Nos -  11670  and  l -8278) .

A formal  hear ing was held before Ju l ius E.  Braun,  Hear ing

Off icer ,  a t  the of f ices of  the State Tax Commiss ion,  the State

Off ice Bui ld ing,  333 East  Washington Street ,  Syracuse,  New York,

on  Ju l y  18 ,  L977  aL  1 :15  P -M-  Pe t i t i one r  appeared  by  Dona ld

Aquil io, Esq- Ihe Corporation Tax Bureau appeared by Peter Crotty,

Esq -  (A lexander  We iss ,  Esq -  ,  o f  counse l ) .

ISSUE

Whether petit ioner is entit led to the investment tax credit

prov ide.d und.er  sect ion 210 (12)  (b)  o f  the Tax Law,  wi th  respect  to

real  and tangib le personal  proper ty-

DECISION



2-

FINDINGS OF FACT

1.  On Apr i l  15.  L974,  the Corporat ion Tax Bureau issued

a Statement of Tax Reduction or Overpayment, disal lowing peti-

t i one r ,  Emp i re  F reeze rs  o f  Sy racuse ,  I nc . ' s  c la im  fo r  an

investment tax credit against i ts corporation franchise tax for

the f isca l  year  ending October  31,  L973-  I t  d id  so on the

grounds that  the nature of  pet i t ioner 's  bus iness act iv i ty  d id

not quali fy i t  for such credit under section 2J-0 (I2) of the Tax

Law. Accordingly, the Bureau al lowed petit ioner a net credit of

on l y  $3 .04L . .44  f rom pe t i t i one r ' s  ove rpaymen t  o f  co rpo ra t i on

f ranchise tax for  i ts  f isca l  year  ending October  31,  L973-

2. ,  On November 19,  1976,  the Corporat ion Tax Bureau issued

a Statement  of  Audi t  Adjustment ,  d isa l lowing pet i t ioner 's  c la im

for  investment  tax credi t  for  pet i t ioner 's  f isca l  year  ending

October  31,  L974-  Tn accordance wi th  sa id Statement ,  a  Not ice

o f  De f i c i ency  was  i ssued  March  4 ,  1977  i n  the  sum o f  $15 '10 I .45 -

3 . ,  Pe t i t i one r ,  Emp i re  F reeze rs  o f  Sy racuse ,  I nc . ,  i s  a

New York corporat ion wi th  i ts  pr inc ipa l  p lace of  bus iness located

at Farrel l  Road, Syracuse, New York, with a f iscal tax year ending

on October  31st . .

4-  Dur ing the f isca l  year  ended.  October  31,  I973,  pet i t ioner '

Empire Freezers of  Syracuse,  Inc. ,  p laced the fo l lowing deprec iable

tangible property in service for use in i ts business activit ies in

New York State:



( a )

( b )

( c )

( d )

( e )

( f )

(s)

3 -

; Desc-ript ion

Pa1lets

Fork l i f t  t rucks (B)

Floor sweeper

Pal le t  jacks and bat ter ies

Steel  racks

Miscellaneous equipment

Cold s torage p lant
(exc lus ive of  admin is t rat ive
and leased por t ions)

L I T E

3 years

7 years

I0  yea rs

5 years

20 years

5 - I0  yea rs

5 -33  yea rs

L i f e

12 L/2 years

5 years

5 years

15 I /2  years

5 - I0  yea rs

5 years

TOTAL COST

Cos t

34  , L38 .  O  0

98 ,440 .  00

L ,761 .00

34 ,849 .00

113 ,041 .00

6 ,696 .00

094 ,162 -00

TOTAL COST $2 383 0B  7 .  00

I tems (a)- ( f )  were purchased dur ing the f isca l  year  ending

October  31,  L973.  Construct ion of  i tem (g)  was completed dur ing

such f isca l  year . ,  A l - l  such proper ty  had a s i tus in  Syracuse '

New York, when placed in service-

5-  Dur ing the f isca l  year  endt ld  October  31,  L974,  pet i t ioner '

Empire Freezers of  Syracuse,  Inc. ,  p laced the fo l lowing deprec iable

tangible property in service for use in i ts business activit ies in

New York State:

Descr ip t ion

(a) Snow melt ing equipment

(b )  Pa l l e t s

(c)  Park ing lo t

(d) Build.ing improvements

(e) Machinery & Equipment

(f) Machinery & Equipment

Cost

$  3 ,337 .00

2,436 -oo

l 0 ,  8  72 .40

2,  16 9 .  oo

7 r568 .00

602 .00

$26 ,  924  -  00
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6.  pet i t ioner ,  Empire Freezers of  Syracuse- ,  I rC. . ,  t imely

f i led i ts  Uet^r  york State Franchise Tax Repor t  (Form CT-3)  for

the f iscal year ending October 31, L973 and claimed an investment

c red i t  t he re in  i n  t he  amoun t  o f  $5 ,251 '00  pu rsuan t  t o  sec t i on  2L0 (L2 )

of the Tax Law.

7 -  pet i t ioner ,  Empire Freezers of  syracuse,  Inc. ,  t imely

fi led i ts New York State Franchise Tax Report (Form CT-3) for the

fiscal year ending October 3I, Ig74 and claimed an investment credit

there in in  the amount  of  $L2,639.00 pursuant  to  sect ion 2L0( I2)  o f

the Tax Law-

8. During the years for which the credit was claimed, peti-

t ioner ,  Empire Freezers of  Syracuse,  Inc- ,  was engaged in  a var ie ty

of  act iv i t ies re la t ive to  the co ld s torage and d is t r ibut ion of

customer prod.ucts located at i ts Syracuse faci l i t ies. Exemplary of

these act iv i t ies were the fo l lowing:

(a) Raw food. products, such as various types of vege-

tables, dairy products and meats, were stored at

the pet i t ioner 's  p lant  by severa l  food processors.

The Bi rdsey Div is ion of  Genera l  Foods was one such

customer of the petit ioner- As the raw products

were needed for use by the customer, the goods would

be removed from the freezer faci l i t ies and moved into

processing fac i l i t ies owned by the customer '  The

finished products were then returned to the petit ioner's



I  . '

f , -

'  - faci l i t ies for cold storage unti l  the sustomer

required shipment of the f inished goods to i ts

customers., Storage of both raw products and

finished goods at specif ic temperature levels

was '  and is ,  necessary to  the proper  processing

and d is t r ibut ion of  such food products-

(b)  The pet i t ioner ,  Empire Freezers of  Syracuse '  Inc. ,

also received f inished goods from various customers

in large sh ipments.  As par t  o f  i ts  d is t r ibut ion

function to both local and national users of the

products,  pet i t ioner  would sh ip out  smal ler

quantit ies of such goods in consolidated shipments

that pooled a number of the products.

Al though pet i t ioner ,  Empire Freezers of  Syracuse,  Inc. ,  prov ided

the above- type of  s torage and d is t r ibut ion serv ices re la t ive to

the processing and^ distr ibution of goods by i ts customers' i t  did

not engage in other types of manufacturing and processing-related

act iv i t ies dur ing the years in  quest ion.

CONCLUSIONS OF LAW

?r.. That the investment credit encompassed in section 21-0 (L2)

(b) of: the Tax Law was intended by the legistature, through the use

of  the words "manufactur ing"  and "processin9" ,  to  apply  to  enter-

pr ises engaged in  manufactur ing and analogous act iv i t ies.  As

Goverrror Rockefel ler stated in a memorandum accompanying his



6 -

approval of  the bi l t  that contained the investmerrt  tax credit  at

l_ssue:

"The bi l l  proposed by the Tax structure study committee,

makes two important changes (the second change not rele-

vant here) affect ing the business cl imate in New York

S t a t e :

(1) I t  wiI I  encourage the nrod'ernizat ion of

an t iquated  produc t ion  fac i l i t i es  and

make New York a more attract ive loca-

t ion  fo r  manufac turers - .  - "  (emphas is

added)  (1969 McKinney 's  Session Laws

of  New York at  p .  2576)

B.  That  pet i t ioner ,  Empire Freezers of  syracuse,  Inc. ,  is  not

involved in the production of goods. Petit ioner neither manufactures

nor  processes goodst  i t  is  mere ly  involved in  the co ld i  s torage and

dis t r ibut ion of  goods manufactured and processed by others.  There-

fore, petit ioner is not an entity that may avail  i tself of the

i.nvestment tax credit pursuant to section 210 (f 2) (b) of the Tax Law.

(.Matter of Worcester Creameries Corporation, State Tax Commission,

August L4 , L97 5) ..

c. That the investment by petit ioner, Empire Freezers of

Syracuse, Inc.,,  in storage faci l i t ies and related equipment does

no t  b r i ng  i t  w i th in  the  pu rv iewo f  sec t i on  210 (12 ) (b )  o f  t he  Tax

Law. The investment tax credit was primari ly intended as a tax

incentj-ve designed to induce the location in New York of productive

fac i l i t ies and aI I  o ther  anc i l lary  fac i l i t ies used in  the Product ion
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process,  inc lud ing s torage fac i l i t ies-  To come wi th in  the afore-

rf the Tax Law, the storacre faci l i t ies must be integral lysaid section of the Tax Law, the storage faci l i t ies ml

re lated to  the taxpayerrs  product ion enterpr ise-  Pet i t ioner ts  s torage

fac i l i t ies are not  in tegra l ly  re la ted to  any product ion operat ion

because pet i t ioner 's  enterpr ise does not  involve product ion.

D-  That  the act iv i t ies of  pet i t ioner ,  Empire Freezers of

Syracuse,  Inc. ,  do not  const i tu te manufactur ing '  process ing,  ox

any other  re la ted act iv i ty-  Thus,  pet i t ioner  is  not  ent i t led to

the investment tax credit within the meaning and intent of section

210  (12 )  (b )  o f  t he  Tax  Law.

E.  That  the pet i t ions of  Empire Freezers of  Syracuse,  Inc.

are denied., The disal lowance by the Corporation Tax Bureau of

pet i t ioner 's  fu l l  c la im for  a  refund or  credi t  for  the f isca l  year

ending October  31,  l -g73 is  a f f i rmed and the Not ice of  Def ic iency

issued March 4,  L977 is  susta ined.

DATED: Albany, New York
May  3 ,  L97B

STATE TAX COMMISSION

PRESIDENT

SSIONER

COMMISSI


